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Appeal No: V2/389-392,464/RA)/2021

BEORDER-IN-APPEIQI:

The below nientioned appeals have been filed by th.e Appellants
(hereinafter referred to as “Appeliant No. 1 to Appellant No. 5”), as detailed in
Table below, agamst Order-in-Original No. 12/BB/AC/MRB-11/2021-22 dated

_ 10.6.2021 (heremaj"ter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central - GST, Morbi-il Division, Rajkot Commissionerate
(hereinafter referred to as ‘adjudieating authority’):-

st ~ Appeal No.". Appellants Name & Address of the Appellant
A{MNo.| . - . - '

_ . ' : | M/s Uttam Ceramic Pvt. Ltd.
1. {V2/389/RAJ/2021 | Appellant No.1 Otd Ghuntu Road, Morbi.

I

,- - Shri Hareshbhai Pragjibhai Gami,
2. | V2/390/RAJ/2021 | Appellant No.2 | Director of M/s. Uttam Ceram1c
' : - | Pvt. Ltd. Morbi.

3. | V2/391/RAJ/2021 | Appellant No.3 | Shri Rajeshbhai’ Hansrajbhai

: Bhorania,
Director of M/s. Uttam Ceramic
Pvt. Ltd. Morbi.

]

4. | V2/392/RAJ/2021 | Appellant No.4 | Shri Kishorbhai Kanubhai
' Chandrala, .
Director of M/s. Uttam Ceramic

}_,.. doaa ~ | Pvt. Ltd. Morbi.

5'.-' V2/464!.RAJ/2021 Appellant No. 5 | Shri Rajesh Harilal Patel,
Director of M/s. Uttam Ceramic
Pvt. Ltd. Morbi.

2. The facts of the case, in brief, are that Appellant No. 1 'was engaged in
manufacture of Cer;farhic Floor and Wall Tiles falling under Chapter Sub Heading
No. 69071010 of the erstwhile Central Excise Tariff Act, 1985 and was holding
Central Excise Regtstratlon No. AAACU6338GXMO01. Intelligence gathered by the |
officers of D1rectorate General of Central Excise Intelligence, Zonal Unit,
Ahmedabad (DGCEI) indicated that various Tile manufacturers of Morbi were
indulged in malpractlces in connivance with Shroffs / Brokers and thereby
engaged in large scale evasion of Central Excise duty. Slmultaneous searches
were carried out on 22.12.2015 at the premises of Shroffs in Rajkot and Morbi
and various i__ncrimihating documents ‘were seized. On scruiiny- of said documents
and Statements tendered by the said Shroffs, it was revealed that huge amounts
- of cash were deposited from all over India into bank accounts managed by said
Shroffs and such c{ash amounts were passed on to Tile Manufacturers through
BrokersfMiddlerhenfC?ash Handlers. Su'bsequently, simeltaneous searches were
carried out on '23 12.2015 and 31.12. 2015 ‘at the premises of

Page Yof 18
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" Appeal No: V2/389-192 464/RA 1 2021

certain incriminating documents were seized.

2.1 Investigation carried out revealed that the Shﬁre-ffs opened bank accounts
in the names of their firms and passed on the banlt account details to Tile
manufactureré through their Brokers/Middiemen. The Tile manufacturers further
passed on the bank account détails to their customers/ buyers to deposit the
cash in respect of the goods sold to them withdut bills into these accounts. After
depositing the cash, the customers used to inform thé Tile manufacturers, who
in turn would inform the Brokers or directly to the Shroffs Details of such cash
deposit along with the copies of pay-in-slips were communicated to the
manufacturers by the Customers. The Shroffs on confirming the receipt of the
cash in their bank accounts, passed on lhe cash to the Brokers after deducting
their commission from it. The Brokers further handed over the cash to the Tile
manufacturers after deducting their commission. This way the sale proceeds of
an illicit transaction was routed from buyers of goods to Tile manufacturers

through Shroffs and Brokers.

2.2. During sc.rutiny of documents seized from the office premises of M/s K.N.
Brothers Rajkot, Shroff, it was revealed that the said Shroff had received total
amount of Rs. 1,71,99,923/- in their bank account during the period from
December, 2014 to December, 2015, -which was passed on to Appellant No. 1 in
cash through Shri Satish Patel, Broker/ Middleman. The said amount was alleged
to be sale proceeds of goods removed clandestinely by Appellant No. 1.

3. Show Cause Notice No. DGGI/AZU/36-58/2019:20 dated 30.9.2019 was
issued t.o Appellant No. 1 calling them to show‘caus_e:__as to why Central Excise
duty amount of Rs. 21,43,690/- should not be demanded and recovered from
them under proviso to Section 11A(4) of the Central Excise Act,1944 (hereinafter
referred to as “Act”) along with interest under Sectidn: 11AA of the Act and alsp
proposing imposition of penalty under Section 11AC of the Act. The Show Cause
Notice also proposed imposition of penalty upon Appellant Nos. 2 to 5 under Rule
~ 26(1)of the Central Excise Rules, 2002. '

3.1 The above said Show Cause Notice was adjudicated vide the impugned
_"'order which conﬁrmed Central Excise duty demand of Rs. 21,43,690/- under
" Sectlon 11A(4) atong w:th mterest under Section 11AA of the Act and lmposed
' penalty of Rs. 21,43, 690/ under Sectlon 11AC of the Act upon Appellant No. 1
- _‘w1th ‘option of reduced penalty as enwsaged under proyisions of Section 11AC of
the Act. The impugned order al‘“»Q lmposed penalty of Rs. 1,50, 000! each upon
. 2 to 5 under Rule 26(1) of the Rules. '

i ~ 7 . 'Page4of 13
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4.  Being aggrieved wntﬁe impugned - om Appellants Nos.1 to 5 have
preferred appeals qn various grounds, inter alia, as below :-

. ADDellant No. 1:-

_ (i)_ The lrnpugned order passed by the Ad]udmatmg Authority is liable to
be quashed and set aside.

(i)} The allegation made in the impugned order about clandestine removal
of goods is not true. It is a settled position of law that a serious charge
~ of clandestine manufacture and illicit removal of excisable goods
cannot be considered only on the basis of third party evidence and
'statement of middleman /broker or any other person. They have not
committed any breach of Central Excise Act, 1944 and rules framed
thereunder and theref'ore, proceedings initiated against them are
without _a_ny justification and without authority of law,

(iii) That it IS settled position of law that the Department must adduce
evidence regardlng procurement of raw materials, actual production
of goods in the factory, removal of goods by adducing evidence of
various agencies involved in delivering goods to customers, payment

- made to them etc. It is a settled law that on the basis of documents
like challans, books or papers containing some jottings and details, the
‘Revenue cannot make out a case for clandestine manufacture and
illicit removal of goods. Even on un-corroborative statements, charge

of clandestine removatl cannot be sustained.

(iv}) That in cases of clandestine removal -of goods, the burden to prove
that the Appellant was involved in clandestine manufacture /
clearance of goods is on the Department and the Department is
required to adduce sufficient evidence in order to demand duty in
such cases. Merely some inculpatory statement and loose papers
cannot be ground to demand duty and relied upon fotlowing case laws:

(a) Ambica Chemicats - 2002 (148) ELT 101

(b) K. Rajgopal - 2002 (142) ELT 128

{c) Sangmitra Mills - 2004 (163) ELT 472

(d) Arya Fibres - 2014 (311) ELT 529

(e) Belgiurn Glass & Ceramics Pvt Ltd - 2017 (356) ELT 146

(v) = That entire case of the Department is based upon ‘third party
evidences' There is no direct evidence to shdw clandestine removal of

goods. Nothlng was found at their premises, which would show that
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principles of natural justice, the opoortunity of c'ross examination of
the person whose statement was relied upon against them should be
given in adjudication proceedings. However, the adjudicating
autherity has denied cross examination of persons who had given the
statements. Thus, the adjudicating authority has not followed this
cardinal principle of natural justice. The a:'ction of the adjudicating
authority has vitiated the Show Cause 'Not'._ice and thus, the impugned
order is required to be dropped. The Appél’lan_t retied upon following
case laws: e

(a) Andaman Timer Industries - 2015 (324) ELT 641
{b) Kurle Pan Products Pvt Ltd - 2014 (307) ELT 42

(vi} That Shri Satishkumar Patel in his'StatEment dated 23:12.2015 has
| nowhere mentioned any code or abbreviation that represent “Uttam”
stand for M/s Uttam Ceramic Pvt Ltd. Hence, demand was raised on

the basis of assumption and presumption basis.

(vii) The demand issued by invoking ex'tendedj period of limitation under
Section 11A(1) of the Central Excise A(':t,: 1944 is unauthorized. The
law about invocation of extended period of li"rnitation is well settled.
Onty in a case, where the assessee knew that certain information was
requzred to be dlsclosed but the assessee delzberately did not disclose
such information, then the case would be that of suppression of facts.
Even in cases, where certain information was not disclosed as the
assesse was under a bonafide impression tflat it was not duty bound to
disclose such information, it would not be a case of suppression of
facts as held by the Hon’ble Supreme Court in the case of Padmlm
Products and Chemphar Drugs -1989 (43) ELT195.

(viii) As demand itself is wrongly confirmed in the impugned order, the
demand of interest as well as imposition of penalty are equally wrong,
illegal and incorrect. When the demand itself is not sustainable, no
interest would be payable and no penalty could be imposed under
Section 11AC of the Act. Thus, the impugned order deserves to be
quashed and set aside. | .

£

Appeuant Nos. 2to 5 ;- !
(i)  The entire casé is mainly against the company and appellant is

made a co-noticee only because he is one of the partners of the company.
‘The company has already filed an appeal ch_alle_ngmg the impugned order

If the appeal of tha company is allo_vyed,' automatically present

Page 6 of 18



s Appeal No V2/389-352,464/RAL/ 2021

appeal of the appel%ould also be Md All the submissions made
by the company in its-appeal are equally lmportant for the purpose of this
appeal. Theijefore, instead of repeating all those submissions herein and
burdening this reply, appellant request to kindly consider all the
submissions-made by the company in their appeal. |

(il  That np penalty could have been imposed on him as there are no

- specific allegations of personal ‘gain by the appellant and there is no
evidence of appellant’s personal involvement in the alleged evasion of
duty by the company and relied upon  Order No. A/1624 to
1626/WIB/AHD dated 14.02.2017 of the Honble CESTAT, Ahmedabad
passed in the case of Gujarat Borosil Ltd V}’s. CCE, Surat-Il.

(i) That it; isa settled law that before imposing penalty under Rute 26,
it requires to be proved that he was dealing with the goods with the
knowledge that they are liable for confiscation. As there is no such
evidence against him, no penalty could have been even otherwise
imposed on him and relied upon following case laws: |

a. A.K. Tantia reported at 2003 (158) ELT 638
b. ITC Ltd reported at 1998 (104) ELT 151
C. Shri Anil Bhalla reported at 2001 (138) ELT 883.

5. Personal Hearmg in the matter was held in vntual mode through video
conferencmg on 25.8.2022. Shri Chetan Dethariya, Chartered Accountant,
appeared on behalf -of all the Appellants. He relterated the submissions made in
appeal memorandum He stated that the term “Uttam” given in Statement of
Shri Satishkumar Patel cannot be attributed to the Appellant firm.

6. | have carefully gone through the facts of the case, the impugned order,
the appeal memoranda and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts
of this case, confirming demand on Appellant No. 1 and imposing penalty on

Appellants Nos, 1 to 5 is correct,'legal and proper or not.

7.' On perusal of records, ! find that an offence case was booked by the
efficer§ of Direéto?ate General of Central | Excfse Intelligence, Ahmedabad
| against Appellant Nc"_;. 1 for clandestine removal of goods. Simultaneous searches
carried out at the premises of Shroffs / Brokers / Middlemen situated in Rajkot

and Morbi resulted:in recovery of various incriminating documents indicating

huoe arnount of cash transactlons On the basis of mvestlgatlon carried out by




said cash amount

+ 4 Appeal No: V2/389-392,464/RAJ/2021

in rr\alpractices in connivance with Shroffs / Brokeréi and thereby engaged in
large scate evasion of Centrat Excise duty. During investigation, it was revealed
by the investigating officers that the Tile manufacturers sold goods without
payment of duty and collected sale proceeds from their buyers in cash through
said Shroff/Brokers/ middlemen. As per the modus,loperandi unearthed by the

'DGCEI it was alleged that the Tile manufacturers passed on the bank account

details of the Shroffs to their buyers with mstructlons to dep051t the cash in
respect of the goods sold to them without bills .into these accounts. After
deposmng the cash, the buyers used to inform the Tjle manufacturers, who in
turn would inform the Brokers or directly to the Shroffs Details of such cash
deposit along with the copies of pay-in-slips were__ cpmmumcated to the Tile
manufacturers by the Customers. The Shroffs on confirming the receipt of the
cash in their bank accounts, passed on the cash to'the Brokers after deducting

their commission from it. The Brokers further handed over the cash to the Tile

manufacturers after deducting their commission. This way the sale proceeds was .

routed through Shroffs/Brokers/ middlemen.

8. | find from the case records that the DGCEI had covered 4 Shroffs and 4
brokers/middleman during investigation, which revealed that 186 manufacturers

were routing sale proceeds of illicit tran?ag’ctierrs from the said

~ Shroffs/Brokers/Middlemen. | find that the DGCEI ha_jé-, inter alfa, relied upbn

evidences collected from the premises of M/s K.N. Brothers, Rajkot, Shroff and
Shri Satish Patel, Morbi, Broker / Middleman to allejtj,e clandestine removal of
goods by the Appellant herein. It is settled p'ositior_i of law that in the case
involving clandestine removal of goods, initial burden of proof is on the

Department to prove the charges. Hence, it would be pertinent to examine the

said evidences gathered by the DGCEl and relied l,ipon by the adjudicating

authority in the impugned order to confirm the demand of Central Excise duty.

8.1. | find that during search carried out at the office premises of M/s K.N.
Brothers, Rajkot, Shreff, on 22.12.2015, certain private records were seized.

The said private records contained bank statements of various bank accounts

operated by' M/s K.N. Brothers sample of which is reproduced in the Show Cause
Notice. | find that the said bank statements contamed details like partlculars
deposit amount, initiating branch code eftc. Further, it was mentioned in

handwritten form the name of city from where the amount was deposited and

_ code name of concerned middleman/Broker to whom they had ‘handed over the

WY gone through the Statement of Shri Lalit Ashumal Gangwani, Owner

By
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of M/s K.N. Brothers, Raji@¥Zrecorded on 238015 under Section 14 of the
Act. In the said statement, Shri Lalit Ashuﬁa_l 'Gangwani, inter alia, deposed
that, |

“Q.5 Please give details about your work in M/s Ambaji Enterprise, Rajkot

and M/s K.N. Brothers, Rajkot.

AS5. ... We have opened the above mentioned 9 bank accounts and give
the details of these accounts to the Middleman located in Morbi. These middle
men are working on behalf of Tile Manufacturers located in Morbi. These
Middleman then gives our Bank details to the Tiles Manufacturers of Morbi
who in turn further passes these details to their Tiles dealers located all over
India. The Tiles dealers then deposit cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in tum inform the
Mic_idleman. The Middleman then inform us about the cash deposited and the
name of the city from where the amount has been deposited. We check all our
bank accounts threugh online banking system on the computer installed in our
office and take out the printout of the cash amount deposited during the entire
day in all the accounts and mark the details on the printouts. On the same day,
latest by 15:30 hours, we do RTGS to either M/s Siddhanath Agency and or to
M/s Radheyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
gives the cash amount. The said cash is then distributed to concem
Middleman. |

Q.6: Please give details of persons who had deposited the amount in your

firms.

A6. We are not -_a\.vare of any peérsons who had deposited .the- cash
arﬁount in our bank accounts, the ceramic Tile Manufacturers di.rect the
sa.ld partles to depos;t the amount in cash in these accounts. As already
statcd above, we had given our bank accounts details to the mlddle man who

had in turn given these numbers to the Tile Manufacturers.”

8.3 I have gone tﬁrbugh the Statement of Shri Satish Patel' Morbi, recorded
on 23.12. 2015 under Section 14 of the Act. In the said statement Shri Satish

Patel, inter afia, deposed that,

“Q.6. Please give the details about your work in M/s. Angel, Akshardham
Shoppmg Centre Near Reva Township, Sanada Road, Morbi.

‘A.6. From the saxd address, I am working as a middlemen for faclhtatmg the
delivery of cash between various Shroff situated in Rajkot and tiles

amfacturers situated in or around Morbi. My Work is to collect the cash
sa behalf of various tile/ceramic manufacturers as well as traders from
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the Shroff situated at Rajkot. | further state that 1 am having my business
dealing with the firms acting as Shroff in the name of M/s Ambaji Enterprises
and M/s K. N. Brothers which are situated in Rajkot. These Shroff firms are
operated by Shri Lalitbhai A. Gangwani. I further state that I have number of
clients in Morbi. Majority of my clients are engaged in manufacturing or trading
of tiles/ ceramic goods. _

Q.7 Please state about the percentage of commission received by you against
Receipt and delivery of cash amount for and on behalf of your Clients?

A.7 : 1 state that 1 receive the commission amount of Rs. S0/- on the amount of
cash of Rs. 1,00,000/- {One Lakh Only) delivered to our clients.

'Q.8. Please explain in detail how you carfy out the process of

collecting/delivering cash to your clients. -

A.8. I state that [ act as a middleman between Shroff and my clients who are
manufacturers or traders of tiles. My clients approach me and inform that their

" certain amount of money has been deposited in the accounts of the Shroff i.e,

M/s K.N. Brothers and M/s Ambaji Enterprises. Accordingly, I approach M/s
K.N. Brothers and M/s Ambaji Enterprises to dehver the cash amount to my
clients.

[ further state that our Shroft, Mfs K.N. Brothers and M/s Ambaji Enterprises
have given me a bank account number and the said mimber was given by me to
my clients. Accordingly, dealers/buyers of the tiles manufacturers (who are my
clients) deposits the cash amount in the said account of Shroff as per the
instructions of the Ceramic Tiles manufacturers. My clients then inform me
about the cash deposited and the name of the city from where the amount has

been deposited. And once the said amount is depos;ted in the account of our’

Shroff, my work is to receive the cash from Shroff afd deliver the same to my
clients. I further state that generally Shri Jayesh Solankl of Mfs K. N. Brothers
used to deliver the cash to me.

Further, on being asked [ state that the cash amount was deposnted by the

dealers / buyers of the Tiles for delivery of the same to the concerned Ceramic -

Tiles Manufacturers against their ijlicit receipt of the excisable goods. i.e.
Ceramic Tiles or by undervaluing said goods. :

Q-9 : Please give the details of persons/ ceramic ules manufacturers for whom
you have received the amount in cash,

A-9 : We maintain Rojmel Account containing details of cash amount collected
from the buyers of ceramic tiles manufacturers / traders. The said Rojmel

- Account has already been withdrawn during the course of Panchnama drawn at

my office premises on 23.12.2015.

Q-11 Give the details of cash handed over to all fhe above said middlemen.

A.ll. T state that I have not maintained ledger account, manufacture wme or
trader wise and I am not in 2 position io give amouht of cash received from

.Shroff and handed over.to my clienis. However, I ,have maintained date-wise

Ro;mel in loose sheets, in respect of amount of the cash received by me, for my

‘chent from the Shroff as well as J1e cash dellvered‘ over to’ my cllent Two -~
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One set of Rojmel shg mg “Sunora‘mmg are showing the amounts
received from different Shroffs for different clients during the period from 29-
12-2014 to 22-08-2015. Similar sheets without any heading have been
maintained for the onward period upto 21-12-2015. The first column shows the
amount received from Shroff. The second column has the mention of "H” or
“A” or “P” or “B” or “S” or “SBI” which represents the Bank name in whose

- account the cash amount has been deposited to the Shroff. I clarify that, “H”
represents HDFC BANK, “A” represents AXIS BANK, “P” represents
PUNJAB NATIONAL BANK, “S” or “SBI” represents STATE BANK OF
INDIA, “B” represents BANK. OF BARODA and so on. The third column

. shows the placg from where the tile dealers have deposited the cash amount and
the fourth column shows the name of the manufacturer of tiles or dealers of tiles
and/or the name of their representative, located at Morbi to whom the cash is to
be delivered. I would like to add that wherever the cash has been delivered
direcily to the tile manufacturer, there is a mention of “F” at the appropriate
place along with the name of representative and the name of the tile
manufacturer.

Second set of Rojmel sheets having the details of disbursement of cash to my

clients. The first two column are in respect of Angadia transfers and do not

relate to tile dealers. The third column is the amount reimbursed to the petsons

whose names are shown in column number four. These sheets are available with

¢ me only for the period from 01-01-2015 to 21-12-2015 as such sheets for the
' past period were .destroyed after settlement of accounts.

To illustrate the transaction mentxoned therein, the entry number 17 written in
Gujarati, on the sheet for the date 29-12-2014 is reproduccd below:

“41/800 P Kolkata F Bhanubhai  Silvania”

I explam'thai.“glh’so{}” stands for Rs. 41,800/-, which has been deposited in “P”
i.e. PUNJAB NATIONAL BANK: account of our Shroff i.e. M/s K.N.Brothers,
by the dealex/ buyer of ceramic tiles. I further explain that the said amount has
been deposited from “Kolkata’, Kolkata city. Further, capital letter "F” written
in fourth column stands for manufacturer/ factory owner of ceramic tiles, and
fifth column “Bhanubhai” stands for Shri Bhanubhai who is the represcntative
person of the tile manufacturer. Further the last column “Silvania” stands for
M/s Silvania Ceramics, Morbi, who is the tile manufacturer, for whom the cash
has been sent by the dealer/ buyer. To sum up the transaction in nutshell,

. explain that.the above referred entry shows that on 29-12-2014, an amount of
Rs. 41800/- was deposited in M/s K.N.Brother’s Account (Shroff), maintained
in PUNJAB NATIONAL BANK, from the dealer/ buyer of tile based at
Kolkata, which is meant to be delivered to the tile manufacturer, M/s Silvania
Ceramics of Morbi. The name of the respons;ble person of the said tile
manufacturer is Shri Bhanubhai.”

9. On analyzing the documentary ‘evidences coltected during search at the

office premises of M!s K.N. Brothers, Rajkot, Shroff and Shri Satish Patel, Morbi,

Middieman, as well as deposition made by Shri_ Lalit Ashumal Gangwani, owner

of M/s K.N. Brothers and Shri Satish Patel in their respective. Statements
" recorded under Sectlon 14 of the Act, | find that customers of Appellant No. 1

had depos1ted cash amount in bank accounts of Shroff Mls K.N. Brothers, Rajkot,

which was converted into cash by them and handed over to Shri Satish Patel,
. Broker/Middleman, who handed over the said cash amount to Appellant No. 1.
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9.1 On examining the Statements of Shri Lalit Ashumal Gangwani, owner of
M/s K.N. Brothers, Rajkot and Shri Satish Patel, it is apparent that the said
Statements contained plethora of the facts, which are in the knowledge of the
deponents only. For examptle, Shri Satish Patel deciphered the meaning of each
and every entry written in the private records seized from his premises. He also
gave details of when and how much cash was delivered to whlch Tile
manufacturer and even concerned person who had received cash amount. It is
not the case trlat the said Statements were recorded under duress or threat.
Further, said Statements of Shri Latit Ashumal -Gangwani and Shri Satish Patel
have not been retracted. So, veracity of deposition _'rn__ade in said Statements is

not under dispute. N 3

9.2 |find thaf the Appettant No. 1 had devised sucht,. a modus operarldi that it
was elmost i_mpossible 'to identify buyers of goqu or transporters who
transporte.d the goods. The Ap;pellant No. 1 used to ’inform M/s K.N. Brothers
Rajkot, or Shri Satish Patel Morbi, Mlddleman about deposit of cash in bank
accounts of Shroff on receipt of communication from their buyers and such cash
amount would reach to them through middleman/broker. When cash amount was
deposited by buyers of goods in hank accounts of Shroff, the same was not

reflected in bank statements, as emerg_ing from the fecords. So, there was no

details of buyers avaitable who had deposited cash amount in bank accounts of ..

Shroff. This way the Appellant No. 1 was able to hide the identity of buyers of
ilticitly removed goods. It is a basic common sense ghat no person witl maintain
authentic records of the illegal activities or manufacture being done by it. It is
also not possible to unearth all evidences involved m the case. The adjudicating
authority is required to examine the evidences on record and decide the case.
The Hon’ble High Court in the case of International Cytinders Pvt Ltd reported at
2010(255) ELT68(H.P.) has held that once the Departnient proves that something
illegal had been done by the manufacturer which prima facie shows that itlegal
activities were being carried, the burden would shift td the manufacturer.

9.3 1tis also pertment to mention that the adjudicating authonty was not
conducting a trial of a cnmlnal case, but was adjudicating a Show Cause Notice
as to whether there has been clandestine removal of excisable goods without
payment of excise duty. In such cas_es; preponderance of probabilities would be
sufficient and case is not required to be proved beyorrd reasonable doubt. | rely
on the Order passed by the Hon’ble CESTAT, Bang:albre'passed in the case of

Ramachandra Rexins Pvt. Ltd reported as 2013 (295} E.L. T 116 (Tl‘l - Bang.),
wherein it has been hetd that,
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and clandestine remwt is not expecm such .evasion has to be
established by4the Department in a mathematical preclslon After all, a person
indulging in clandestine activity takes sufficient precaution to hide/destroy the
evidence. Theievidenoe available shall be th'ose\ left in spite of the best care
- taken by the persons involved in such clandestine activity. In such a situation,
the entire facts and 'circumstarlces.of the case have to be looked into and a
decision has to be ar'ri\red at on the yardstick of ‘prepondefance of probability’
and not on the-yardstick of ‘beyond reasonable doubt’, as the decision is being

rendered in quasi-judicial proceedings.”

9.4 | also rely on the Order passed by the Hon’ble Tribunal in the case of
A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been held
that, _
“In all such cases of clandestine removal, it is not possible for the Department
to prove the same with mathematical precision. The Department is deemed to
have dxscharged their burden if they place so much of evidence which, prima
facie, shows thai there was a clandestine removal if such evidence is produced
by the Degart?ént. Then the onus shifts on to the Aopellatlts to prove tltat

there was no clandestine removal”.

1. ‘.After careful exammatlon of evidences avallable on record in the form of
documentary ewdences as well as oral evidence, | am of the considered opinion
that t_he Department has discharged initial burden of proof for alleging
clandestine removal of goods and the burden of proof shifts to the assessee to
establish by independent evidence that there was no clandestine removal and
~ the assessee cannot escape from the rigour of law by picking loopholes in the
evidences placed by the Department. | rely on the decision rendered by the
Hon’ble Madras High‘ Court in the case of Lawn Textile Milts Pvt.' Ltd. reported as
2018 (362) ELT. 559 (Mad }s wherein it has been held that, _

“30. The aboye facts will clearly show that the allegatlon is one of

clandestine removal. It may be true that the burden of proving such an

allegation is on the Departntent. However, clandestine _removal with an

.intention to evade payment of duty is always done in a secret manner and not

as an open msaction for the Department to immediately detect the same.

. Therefore, in case of 'ctandestine removal, where secrecies involved, there
may be cases where direct docur_rientéry evidence vrill not be available.
However, based on the seized records, if the Department is able to prima facie
establish the case of clandestine removal and the assessee is not able to give
any plausible explanation for the same, then the allegation of clandestine

al has to be held to be proved. In other words, the starldard and degree
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of proof, which is required in such cases, may not ‘be the same, as in other

cases where there is no allegation of clandestine reméval.”

11.  The Appellant has contended that entire case of the Department is based
upon third party evidences and there is no direct e\ndence to show clandestine
removal of goods. Therefore, in comphance with- the principles of natural
j-istice, the opportunity of cross examination of the pe.s_son whose statement was
relied upbn agaiﬁst them should be given in adjudicati9n proceedings. However,
‘the adjudicating authority has denied cross e)tamination of p'ersons who had
given the statements. Thus, the adjudicating authority has not fotlowed this
cardinal principle of natural justice. The action of thé adjudicating authority'hés
vitiated the Show Cause Notice. In this regard, | find that the Appellant had
sought cross examination of. Shri Satish Patel, MOf]bl durihg the course of
adjudication. The adjudicating authority denied the request of cross
examination by abserving in the impugned order, inter:alia, as under:
“18.3 Fuﬁher, as discussed above, all the witnt__:ss;;es have admitted their
respective role in this case, under Section 14 of the Central Excise Act, 1944,
voluntarily, which is binding on them and relied ypon in the case of the
noticee. Further, I find that all the witnesses have not retracted their
statement. Therefore, the same are legal and valid pieces of evidence in the
eyes of law.It is a settled legal position that ctoss ei@mimtion_ is not required
to be allowed in all dases. The denial of olz;portunity of cross-examination
does not vitiate the adjudication proceedings. The adjudicating authority was
-not conducting a trial of a criminal case, but was. adjudicating a SCN as to
whether there has been clandestine removal of excisable goods without
payment of duty. I find that the Noticee has not pmwded any independent
evidence to show that there was no clandestine removal. In this regard, I p’ace
reliance upon the judgement of Hon'ble High Court of Madras in the case of
Commissioner of Central Excise Salem Vs M/s Eroiie Annai S.binning Mlills
(Pvt.) Ltd, reported at 2019 (366} ELT647, wherein it was held that where
opportunity of cross éxamina_tion was not allowed, tl;p entire proceedings will

not be vitiated. ... ...”

1.1 A_part from above, | find that none of the Statements of Shroff/
Middlema\_nIBroker recorded during investigatidn have been rettacté,d nor there
is gxn{; allegation of duress or threat during recording of Statements. Further,
Shroff/Middleman/broker have no reason to depose before the investigating

.. officers something which-is contrary to facts. It is also pertinent to' mention that
the present case was not one off case involving clahdestine-removal -of goods by
e fagturers of Morbi. It is on record that DGCE! had Simul_taneo'ushf
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= <186 such mafmfturers for evasion of Central
Excise duty who had adoptéd similar modus operandi by routing sale proceeds of
illicitly cleared finished goods through Shrofts / Middleman/brokers. It is also on
records that out of said 186 manufacturers, 61 had admifted and had also paid

booked offence caﬁqs agas

- duty evaded by them. So, the documentary evidences gathered by the
investigating officers from the premises of Shroffs / rh.iddleman contained trails
of illicitly removed!g_oods and preponderance of probability is certainly against
Ap_pgltant No. 1. It has been consistently held by the higher appellate fora that
cross examination {s ‘not mandatory and it depends on facts of each and every
- case. | rely on the decision rendered by the Hon’ble Bombay High Court in the
. case of Patel Engineéring Ltd reported as 2014-(307) E.L.T. 862 (Bom.), wherein
it has been held that, _ '

“23.  Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of
cross examination can be asserted. Further, as held above which rule or
pringiple of natural justice must be applied and followed depends upon several

. factors and as enumerated above. Even if there is denial of the request to cross
examine the \i::itnésses in an inquiry, without anything more, by such denial
alone, it will not be enough to conclude that principles of natural justice have
been violated. Therefore, the judgments relied upon by Shri Kantawala must be
seen in the faci“ual backdrop and peculiar circumstances of the assessee’s ease

before this Court.,™ -

11.2 By fol_loWing the above decision and considering the facis of the case, |
hold that the adjudicating authority has not erred by not acceding request for
Cross examina'tion of the witness, as sought by the Appellant.

12. Apbpllant'No" 1 has contended that in cases of 'clandestin‘é removal of
goods the burden -té prove that the Appellant was involved in clandestine
manufacture / clearahce of goods is on the Department and the Department is
required. to adduce sufficient evidence in order to demand duty in such cases. it
is further contended that the Department must adduce evidence regarding
procurement of ra_v}” materials, actuat production of goods in the factory,
removal of goods by adducing evidence of various agencies involved in delivering
goods to customers, payment made to them etc. to allege clandestine removat

of goods, without which the charge of clandestine removal cannot sustain.

- 12.1 | find that the- ipvestigating officers gathered evidences from the premises
of M/s K.N. Brothers, Rajkot and Shri Satish Patel, Morbi, Middieman, which
w.that Appellant No. 1 routed sales proceeds of illicitly removed goods
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through the said Shroff and Middieman/Broker. The said. evidences were
corroborated by the depasitions made by Shri Lalit Ashumal Gangwani, owner of
M/s K.N. Brothers, Rajkot and Shri Satish Patel, Mortn during the course of
mvesngatmn As discussed supra, Appeltant No. 1 had devised such a modus
operandi that it was - almost impossible to identify buyers of goods or
transporters who transported the goods. In catena of decisions, it has been held
‘that in cases of clandestine remova_l, it is not possible to 'unearth all the
evidences and Department is not required to prove the case with mathematical _
precision. | rely on the Order passed by the Hon’ble C__ESTAT, Ahmedabad in the
case of Apurva Aluminium Corporation reported at 1996 (261) E.L.T. 515(7ri.
Ahmd.), wherein at Para 5 1 of the order, the Tribunal has held that,
" “Once again the onus of proving that they have accounted for all the goods
produced, shifts to the appellants and they have falled to discharge this
burden. They want the department to show chatlanwise details of goods
transported or not transported. There are several decisions. of Hon’ble
~ Supreme Court and High Courts wherein it has been held that in such
clandestine activities, only the person who indulges i in such activities knows
all the details and it would not be possible for any investigating officer to
unearth all the evidences required and prove with mathematieal precision, the
evasion or the other illegal activities”. "
13.  Appeltant No. 1 has contended that Shri __Sat.ishkuma_r Patel in his
Statement dated 23.12.2015 has nowhere mentioned any code or abbreviati'on
that represent “Uttam” stand for M/s Uttam Ceramic Pvt Ltd. Henoe, demand
was raised on the basis of assumption and presumption basis. In this regard, it is
observed from Para 6.1.6 t0 6.1.7 of the Investigatior_;;Report annexed with Show
Cause ‘Notice that during the course of inv'estig;ation Shri Satish Patel,
Mlddl.eman had revealed names of all manufacturers inctuding name of
Appellant No.1, during decoding of diaries/ sheets mamtamed by him. It was
also identified by him during investigation that Shri Kishor collected cash from
him on behalf of Appetlant No. 1. Thus, demahd s raised on the basis of
documentary evidences seized from the premises ‘of Shri Satish Patel,
Middleman. |, therefore, discard this contention as not sustainaj::le.,

14. - In view of above, the various contentions raised by Appel'tant No. 1 are of -
no help to them and they have fatied to discharge the-burden cast on them toat
they had not indulged in clandestine removal of goods On the other hand, the
Department has adduced sufficient oral and documentary corroborative

jde to demonstrate that Appellant No.1 indutged ln clandestine removal of
; R evaded payment of Central Excise duty I, therefore, hold that

w@‘«i.
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adjudicating authority is %t legal and pmﬁr Smce demand is conflrmed
it is natural consequence that the confirmed demand is required to be paid
along with interest at applicable rate under Section 11AA of the Act. |
therefore', uphold order to pay interest on confirmed demand.

’

15. I find that the Appellant No. 1 was found indulging in clandestine removal
of goods and routed the cash through Shroff/Middleman/Broker. The modus
operandi adopted by Appellant No. 1 was unearthed during investigation carried
odt against them by DGCEl, Ahmedabad. Thus, this is a clear case of suppression
of facts with intent to evade payment of duty. The adjudicating authority was
justified in invoking extended period of limitation on the grounds of suppression
of facts. Since extended period of limitation on the grounds of suppression of
factS was correctly invoked, penalty under Section 11AC of the Act is mandatory,
as has been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning
& Weaving Mills reparted as 2009 (238) E.L.T. 3 (S.C.“), wherein it is held that
when there are l'ngredients for invoking extended period of limitation for
demand of duty, imposition of penalty under Section 11AC is mandatory. The
ratio of the said judgment applies to the facts of the present case. |, therefore,
uphold penalty of Rs 21,43,690/- imposed under Section 11AC of the Act.’

16. Regarding penalty imposed upon Appellant Nos. 2 to 5 under Rute 26 of
the Rules, 1 find-that Appeltant Nos. 2 to 5 were Directors of Appellant No. 1 and
were looking after day-to-day affairs of Appellant No.1 and were the key persons’
of Appellant No. 1 _an'd were directly involved in clandestine removal of the
- goods manufactured by Appellant No. 1 without payment of-Central Excise duty
and without cover of Central Excise Invoices. They were found concerned in
clandestine manufacture and removal of such goods and hence, they were
knowing and had 'z_reason _to believe that the said goods were liable to
confiscation undel' the Act and the Rules. [, therefore, find that imposition of
penalty of Rs. 1,50,000/- each upon Appellant Nos. 2 to 5 under Rule 26(1) of
the Rules is correct and legal.

17.  in view of al;ove,. | uphold the impugned order and reject appeals of
Appellant Nos. 1to 5. .

18, onfmeln gk 9 e v P e @l @ R

18.  The appeals filed by the Appellants are disposed, off as above.
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By R.P.A.D.
To, {am,

1.I M/s Uttam Ceramic Pvt. Ltd. P gau ﬁl’x’ﬁﬁi il ﬁ:{fmg
Old Ghuntu Road, e H@'@ oRel. - -

Morbi.

7. Shri Hareshbhai Pragjibhai Gami, | 8} g¥9IH qmaﬂnﬁrnrﬂ
Director M/s. Uttam Ceramic e, A Iou Rfae i fafies, -
Pvt. Ltd. Oid Ghuntu Road, S g@g AR
Morbi.

3. Shri Rajeshbhai Hansrajbhai o TAHTS TURTHTS HIRTT,
Bhorania, Director M/s. Uttam | P, fiad Iom Rirfire o fafies,
Ceramic Pvt. Ltd., 3MeE gedrs, ARel.

Old Ghuntu Road,
Morbi.

4. Shri Kishorbhai Kanubhai aﬁf&mﬂ?nﬁ HIHIS T5e,

Chandrala, e, g T Ry wni fafies,
Director of M/s. Uttam Ceramic | 3{itg Yg1s, AR,

Pvt. Ltd., Old Ghuntu Road, .

Morbi.

5. Shri Rajesh Harilal Patet, ;ﬂmgﬁamq%a
Director of M/s. Uttam Ceramic | f43=is, Ao Iom e U] ﬁ[ﬁ%@ -
Pvt. Ltd. aﬂﬁg@s AR |
Old Ghuntu Road, Morbi.

ufaferf -

1) g@mgr,mﬁﬁmmwmamﬁwﬁmﬁmaﬂ

2) UYA Wﬂﬁ@ﬁmmmaﬁﬂumwmm ASTPHIT B
TP Hrate! 8ql

3) aama?afrgaa mqaﬁﬁmmaﬁﬂnmwmsam nﬂrm'c'aﬁ

‘Ea"g[l

Page 18 of 18

-




